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The FCA’s New Consumer Duty — Is Your Firm Ready?

We are no doubt all familiar with the headline ‘the FCA is raising the bar on consumer outcomes’ which pertains
to the FCA’s new ‘consumer duty’ (Duty), a package of measures aimed at increasing the level of consumer
protection in retail financial markets.

The FCA is setting higher standards for regulated firms to put consumer needs first and firms to which the Duty
applies need to be prepared.

On 27 July 2022 the FCA published its final rules and guidance on the Duty but there is still time to get ready
for its implementation with the next key deadline being 30 April 2023.

This guide provides an overview of:
e thenewrules
e implications for regulated firms
e key practical considerations to help firms comply with the Duty
e how Lightfoots Solicitors can help

This guidance is not exhaustive and is not intended to be relied upon in isolation as the Duty is new, and
therefore is untried, untested, and yet to be fully enforced by the FCA. However, with the help of our legal
expertise we can continue to assist you in navigating the FCA’s rules and requirements and the more specific
implications of the new Duty for your firm.




What is the FCA’s new ‘Consumer Duty’?

In a nutshell, the new Duty comprises of three elements:

1. New Consumer Principle (‘Principle 12’)

Principle 12 will be added to the FCA’s Principles for businesses [PRIN 2.1]: ‘a firm must act to deliver good
outcomes for retail clients’. Principle 12 will disapply the current Principles 6 (Customers’ interests) and 7
(Communications with clients) only to the extent that a firm or its business activities are within scope of the
Duty.

Cross-Cutting Rules

The cross-cutting rules support Principle 12 by setting clear expectations for firms in relation to firm culture
and behavior. The cross-cutting rules will require firms to:

A. Actin good faith towards retail customers [PRIN 2A.2.1R]

B. Avoid foreseeable harm to retail customers [PRIN 2A.2.5R]

C. Enable and support retail customers to pursue their financial objective [PRIN 2A.2.10R]

Four Outcomes

A.
B.
C.
D.

Products and Services [PRIN 2A.3]
Price and Value [PRIN 2A.4]
Consumer Understanding [PRIN 2A.5]
Consumer Support [PRIN 2A.6]

The Duty is underpinned by the concept of Reasonableness [PRIN 2A.7.1].

In summary, what is reasonable depends on:
A. The nature of the product or service being offered
B. The needs and characteristics of customers in the relevant target market
C. The firm’s role in relation to the product or service




1.

New Consumer Principle (‘Principle 12’)

The Consumer Principle: Delivering Good Outcomes
[PS22/9 Chapter 4; FG22/5 Chapter 4]

Principle 12 sets a higher standard than Principle 6 and 7 and reflects the FCA’s desire for firms to think more
about customer outcomes and place customers’ interests at the heart of their activities. In particular, the FCA
requires firms to:

pro-actively act to deliver good outcomes for customers generally and put customers’ interests at the
heart of their activities

focus on the outcomes customers get, and act in a way that reflects how consumers actually behave
and transact in the real world, better enabling them to access and assess relevant information, and to
act to pursue their financial objectives

ensure they have sufficient understanding of customer behaviour and how products and services
function to be able to demonstrate that the outcomes that would reasonably be expected are being
achieved by those customers

where they identify that good outcomes are not being achieved, act to address this by putting in place
processes to tackle the factors that are leading to poor outcomes, and

consistently and regularly challenge themselves to ensure their actions are compatible with delivering
good outcomes for customers

The cross-cutting rules we explore further below set out how firms should act to deliver good outcomes for
customers.




2. Cross-Cutting Rules

Cross-cutting rule: Act in good faith towards retail customers
[PS22/9 Chapter 5; FG22/5 Chapter 5]

The FCA’s rules describe acting in good faith as a standard of conduct characterised by honesty, fair and open
dealing and acting consistently with the reasonable expectations of retail customers.

Firms must act in good faith throughout the full lifecycle of a product or service from manufacture through to
distribution and customer support. Examples of acting in good faith include:

- designing products and services offering fair value, with charges presented in a clear manner for
consumers to easily understand

- promoting products or services following a clear communication strategy to ensure customers
understand the benefits and the risks of a product or service so that they are able to make an informed
and good decision

- designing and implementing websites or phone applications to assist customers in continuing to
understand (or even enjoy) the use of their product or service and the customer support available

Cross-cutting rule: Avoid foreseeable harm to retail customers
[PS22/9 Chapter 5; FG22/5 Chapter 5]

The FCA requires that firms must take proactive and reactive steps to avoid causing harm to customers through
their conduct, products or services where it is in a firm’s control to do so. Again, steps must be taken at every
level of the firms’ product or service lifecycle to ensure no reasonably foreseeable harm is caused. The FCA’s
examples of foreseeable harm include:
- products and services performing poorly where they have not been appropriately tested in a range of
market scenarios to understand how consumers would be affected
- products and services causing harm because the firm’s inappropriate distribution strategy leads to
products and services being distributed widely to customers for whom they were not designed and
whose interests they do not serve
- consumers incurring overly high charges on a product because they do not understand the product
charging structure or how it impacts on the value of the product
- consumers with characteristics of vulnerability being unable to access and use a product or service
properly because the customer support is not accessible to them
- consumers becoming victims to scams relating to their financial products for example, due to a firm’s
inadequate systems to detect/prevent scams or inadequate processes to design, test, tailor and
monitor the effectiveness of scam warning messages presented to customers

Note that the FCA is clear in its rules and guidance that firms do not have a responsibility to protect consumers
from foreseeable risks that the customer fully understood and accepted. Further, as the Duty is underpinned
by the concept of reasonableness, what is considered ‘foreseeable’ is objective and is determined by what a
prudent firm ‘acting reasonably’ would expect the resulting harm to be, taking into account what the firm was
reasonably expected to have known at the time.




The outcomes further explored below provide examples of good practice to avoid causing foreseeable harm,
a few further FCA examples include:
- considering whether their charges represent fair value to different groups of customers (price and value
outcome)
- prominently disclosing and adequately explaining significant risks in a way that customers are likely to
understand (customers’ understanding outcome)
- dealing with issues when they arise to prevent customers from suffering harm as a result of firm
inaction (consumer support outcome)

Cross-cutting rule: Enable and support retail customers to pursue their financial
objective [PS22/9 Chapter 5; FG22/5 Chapter 5]

To meet this rule, the FCA provides that firms must proactively and reactively focus on putting customers in a
better position to make decisions in line with their needs and financial objectives. This would include recognising
and taking account of consumers’ behavioural biases and the impact that characteristics of vulnerability can
have on their needs.

Again, this rule applies throughout the product or service life cycle/customer journey and is underpinned by
the concept of reasonableness in what actions a firm should take to enable customers to pursue their financial
objectives. In relation to execution only services, the FCA advises for the most part, customers’ financial
objectives can be assumed by the firm to be the enjoyment and use of the product and service they have
purchased. For example, a firm providing a cash Individual Savings Account (ISA) without advice might assume
their customers have an objective of keeping their savings safe and trying to maintain or improve their value
over time. In contrast, for firms providing advisory or discretionary services, the FCA advises conclusions may
be reached by firms that would understand more about the customer’s specific objectives and would need to
act on that knowledge. For instance, an advice firm might know a customer has the financial objective to retire
by a particular age or to make sure a dependent is provided for.

The outcomes explored further below provide examples of good practice to comply with this rule, a few further
FCA examples include:

- designing products or services with clear and straight-forward features (product or service outcome)

- helping customers navigate the information the firm provides, making it easy for consumers to identify
the key information and their available options (consumers’ understanding outcome)

- ensuring that their consumer support enables consumers to fully use the products and services they
buy and supports them in acting in their own interests: this includes avoiding ‘sludge’ in the design of
consumer journeys, which uses friction to prevent consumers from taking actions such as cancelling a
product or amending terms (customer support outcome)




3. Four Outcomes

Outcome 1: Products and Services [PS22/9 Chapter 6; FG22/5 Chapter 6]

The FCA wants all products and services for consumers to be fit for purpose ... to be designed to meet the needs,
characteristics and objectives of a target group of customers and distributed appropriately.

The FCA’s key questions for firms in FG22/5 aid interpretation and compliance with this outcome:

- Has the firm specified the target market of its products and services to the level of granularity
necessary?

- How has the firm satisfied itself that its products and services are well designed to meet the needs of
consumers in the target market, and perform as expected? What testing has been conducted?

- How has the firm identified if the product or service has features that could risk harm for groups of
customers with characteristics of vulnerability? What changes to the design of its products and services
is it making as a result?

- Is the firm sharing all necessary information with other firms in the distribution chain, and receiving all
necessary information itself?

- How is the firm monitoring that distribution strategies are being followed and that products and
services are being correctly distributed to the target market?

- What data and management information is the firm using to monitor whether products and services
continue to meet the needs of customers and contribute to good consumer outcomes? How regularly
is it reviewing this data and what action is being taken as a result?

- Where the firm is planning to withdraw a product or service from the market, has the firm considered
whether this could lead to foreseeable harm? What action is it taking to mitigate this risk?

Example — good practice: A consumer credit firm designed a lending product with late payment fees. The
target market included customers who are likely to be less financially resilient. In its review of the product,
the firm identified that a sizeable proportion of its customers were not making payments on time and were
paying substantial sums in late payment fees. The firm investigated why this was the case and took action
to mitigate the situation and prevent further harm.

The firm reconsidered its approach to assessing creditworthiness and made its payment terms more
flexible, to help make payments more manageable. The firm also applied forbearance by waiving its missed
payment fees for existing customers, and by providing additional support and communications to help
affected customers.

As well as meeting rules under the products and services outcome, this also shows the firm acting in good
faith and acting to avoid foreseeable harm. As the target market included customers with characteristics
of vulnerability, the firm paid particular attention to mitigating the risks to which they would likely be
exposed.




The FCA provides examples of actions likely to be inconsistent versus consistent with the Duty in relation to
this outcome to aid interpretation and compliance with this outcome, summarised below:

OUTCOME 1: PRODUCTS AND SERVICES

ACTIONS LIKELY TO BE
CONSISTENT WITH THE DUTY

ACTIONS LIKELY TO BE
INCONSISTENT WITH THE DUTY

Lack of product testing before launch,
failing to identify the needs, characteristics
and objectives of the target market.
Inappropriate distribution strategy leading
to a product/service that is incompatible
with the needs, characteristics and
objectives of the target market.

Lack of review of products/services or
distribution arrangements, missing the
opportunity to identify potential issues
causing reasonably foreseeable harm,
leading to customers suffering due to lack
of mitigation.

Failure to consider the fairness of contract
terms, resulting in unenforceable/unfair
terms.

Product testing before launch ass

function of product in varying conditions
against any foreseeable harm; adjusting
identified issues to avoid or mitigate them.
Appropriate distribution strategy leading
to a product/service that meets the needs,
characteristics and objectives of the target
market.

Regular review of products/services or
distribution arrangements allowing firm to
take appropriate steps to avoid
foreseeable harm to customers.

Regularly reviewed contract terms
compliant with the fairness requirements
of the Consumer Rights Act 2015.




Outcome 2: Price and Value [PS22/9 Chapter 7; FG22/5 Chapter 7]

The FCA wants all consumers to receive fair value. Value is about more than just price, and the rules require firms to assess
their products and services in the round to ensure there is a reasonable relationship between the price paid for a product
or service and the overall benefit a consumer receives from it.

The FCA’s key questions for firms in FG22/5 aid interpretation and compliance with this outcome:

Is the firm satisfied that it is considering all the relevant factors and available data as part of its fair value
assessments? Has it gathered relevant information from other firms in the distribution chain?

What insight has the firm gained for its value assessments by benchmarking the price and value of its products
and services against similar ones in the market? Have the price and value of its older products kept up with market
developments?

Can the firm demonstrate that its products and services are fair value for different groups of consumers, including
those in vulnerable circumstances or with protected characteristics?

If the firm is charging different prices to separate groups of consumers for the same product or service, is the firm
satisfied that the pricing is fair for each group?

What action has the firm taken as a result of its fair value assessments, and how is it ensuring this action is
effective in improving consumer outcomes?

What data, Ml and other intelligence is the firm using to monitor the fair value of its products and services on an
ongoing basis? How regularly is it reviewing this material, and what action is it taking as a result?

Example - Mortgage lender: The firm must be able to demonstrate that their product and any associated
charges provide fair value for the target market. This includes making consideration of the overall charges
that the customer might pay, including any that might be levied as a result of the firm’s distribution strategy
as well as any initial discounted rate, fees and charges and the reversion rate applicable at the end of a
fixed rate period. Firms should factor such average intermediary fees in their value assessments and must
also ensure that distributors have the necessary information to carry out their own assessment of value.

The FCA provides examples of actions likely to be inconsistent versus consistent with the Duty in relation to
this outcome to aid interpretation and compliance with this outcome, summarised below:

OUTCOME 2: PRICE AND VALUE

ACTIONS LIKELY TO BE
CONSISTENT WITH THE DUTY

ACTIONS LIKELY TO BE
INCONSISTENT WITH THE DUTY

Pricing practices which lack consideration
to overall price and reasonable customer
benefits.

Alterations to products/services without an
assessment of whether adjustments still
offer fair value.

Lack of regular review of fair value, missing
the opportunity to identify potential issues
causing reasonably foreseeable harm,
leading to customers suffering due to lack
of mitigation.

Varying pricing models has meant some
charges are disproportionately high in
relation to benefits provided, not offering
fair value.

Documented value assessments
demonstrating provision of fair value to
target market.

Reasonable consideration of alterations,
identifying whether significant impact on
fair value to target market and adjusts
accordingly.

Proactive assessment of fair value allowing
firm to take appropriate steps to avoid
reasonably foreseeable harm to
customers.

Reasonableness of product range is
considered alongside whether each
product provides fair value to the target
customers.




Outcome 3: Consumer Understanding [Chapter 8 PS22/9; Chapter 8 FG22/5]

The FCA wants firms’ communications to support and enable consumers to make informed decisions about financial
products and services and for consumers to be given the information they need, at the right time, and presented in a way
they can understand.

The FCA’s key questions for firms in FG22/5 aid interpretation and compliance with this outcome:

Is the firm satisfied that it is applying the same standards and testing capabilities to ensure communications are
delivering good customer outcomes, as they are to ensuring they generate sales and revenue?

What insights is the firm using to decide how best to keep customers engaged in their customer journey, whilst
also ensuring its customers have the right information at the right time to make decisions?

How is the firm testing the effectiveness of its communications? How is it acting on the results?

How does the firm adapt its communications to meet the needs of customers with characteristics of vulnerability,
and how does it know these adaptions are effective?

How does the firm ensure that its communications are equally effective across all channels it uses? How does it
test that?

What data, Mi and feedback does the firm use in its ongoing monitoring of the impact of its communications on
customer outcomes? How often is this data reviewed, and what action is taken as a result?

The FCA provides examples of actions likely to be inconsistent versus consistent with the Duty in relation to this outcome
to aid interpretation and compliance with this outcome, summarised below:

Example — good practice A firm that sells products to customers with a lower ability to withstand financial
shocks, and which distributes its products via brokers, also contacts consumers directly to talk about their
circumstances and understanding of the product. Another firm, where the sale is on an execution-only
basis, contacts the customer to check that they wanted the product in question and to let them know
advice is available. These firms use proactive communication to monitor the understanding of customers
in vulnerable circumstances. This helps to ensure consumer harm is avoided and that customers are
supported in making effective decisions.

OUTCOME 3: CONSUMER UNDERSTANDING

ACTIONS LIKELY TO BE ACTIONS LIKELY TO BE
INCONSISTENT WITH THE DUTY CONSISTENT WITH THE DUTY

Communications framed to exploit Communications are carefully considered

customer information based on and relevant - firms ‘putting themselves in

behavioural biases. their customers’ shoes' and enable

Relying on tick box ‘| have read the terms customers to make good decisions (‘right

and conditions’ with no attempt to draw information’; ‘right time’).

key info to customers' attention. Good practices to ensure communications

Failing to consider the information needs enhance clarity e.g. making

of customers after the initial point of sale. communications engaging, relevant, simple

Failure to consider the fairness and clarity and well timed.

of contract terms, resulting in Considering the information needs of

unenforceable and unfair terms. customers after the point of sale.

Failing to consider whether info is Regularly reviewed contract terms

misleading to customers. compliant with the fairness requirements
of the Consumer Rights Act 2015.
Ensuring communications are clear, fair
and not misleading , complying with the
requirements of the Consumer Protection
from Unfair Trading Regulations 2008.
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Outcome 4: Consumer Support [Chapter 9 PS22/9; Chapter 9 FG22/5]

The FCA wants firms to provide a level of support that meets consumers’ needs throughout their relationship with the firm.

To this end, a firms’ customer service should enable consumers to realise the benefits of the products and services they
buy and ensure they are supported when they want to pursue their financial objectives.

The FCA’s key questions for firms in FG22/5 aid interpretation and compliance with this outcome:

- How has the firm satisfied itself that its customer support is effective at meeting customer needs regardless of
the channel used? Does the firm test outcomes across different channels?

- What assessment has the firm made about whether its customer support is meeting the needs of customers with
characteristics of vulnerability? What data, Ml and customer feedback is being used to support this assessment?

- How has the firm satisfied itself that it is at least as easy to switch or leave its products and services as it is to buy
them in the first place?

- How has the firm satisfied itself that the quality of any post-sale support is as good as the pre-sale support?

- What data, Ml and feedback is the firm using to monitor the impact its consumer support is having on customer
outcomes? How often is this data monitored, and what action is being taken as a result?

- How effective is the firm’s monitoring and oversight of outsourced or third-party service providers, and is it
confident that these services meet the consumer support standards?

Example — good practice A credit lender has processes in place to ensure it consistently records customers’
county court judgments as ‘satisfied’ on the Register of Judgments when the judgment has been repaid.
This helps to prevent harm that could arise if these customers were to be rejected for credit products or
charged a higher interest rate on the basis of inaccurate information recorded against them. Ensuring
county court judgments are marked appropriately as satisfied is an important step that could have an
impact on customers’ financial health and wellbeing.

The FCA provides examples of actions likely to be inconsistent versus consistent with the Duty in relation to this outcome
to aid interpretation and compliance with this outcome, summarised below:

OUTCOME 4: CONSUMER SUPPORT

ACTIONS LIKELY TO BE
CONSISTENT WITH THE DUTY

ACTIONS LIKELY TO BE
INCONSISTENT WITH THE DUTY

Streamlined customer journeys to
maximise sales at the expense of
customers making effective decisions.
Ineffective customer support processes
that fail to appropriately deal with
demands surges for support.

Failing to support customers after the
initial point of sale.

Rigid approach to customer support;
failing to effectively take into account the
target customer or vulnerable
characteristics.

Ensure appropriate friction/pauses to
support and encourage customers to make
good decisions.

Effective customer support processes and
communication strategies to deal with
demand surges for support.

Processes in place to provide continuing
support to customers throughout the
service life-cycle.

Flexible and relevant support designed and
delivered to meet the needs of their
customers, including those with vulnerable
characteristics.
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Who/ what does the Duty apply to?

The Duty will be aligned with the respective positions set out in the relevant FCA’s sector sourcebooks, for
mortgages, the Duty will follow the position in MCOB, for consumer credit, the Duty will follow the position in
CONC. Similarly, the duty will not apply to activities where an existing legislated or FCA exclusion applies, for
example, it will not apply to unregulated buy-to-let agreements.

Retail financial instruments: ‘retail’ and ‘financial instruments’ take the usual definition in the FCA Handbook
Glossary; the Duty only relates to such instruments and activities in retail financial markets.

UK retail customers: products or services for non-retail customers are excluded from scope (unless it forms
part of a distribution chain arrangement for a retail product or service). UK firms with a non-UK retail customer
base are only expected to consider what is reasonable in the circumstances when dealing with non-UK
customers. Again, the Duty will be aligned to the existing FCA sector sourcebooks with respect to non-UK
elements.

Unregulated activities ancillary to regulated activities: credit products such as unregulated business lending
falling outside of the FCA’s remit will also naturally fall outside of the Duty save for unregulated activities, such
as customer support services, linked to regulated activities.

Wholesale firms with a ‘material influence’ over specific elements of retail products and services and over
retail customer engagement (see Chapter 2 of FG22/5 for examples and further guidance of what is in scope
in this regard).

Own activities: firms will only be responsible for their own activities and not those of those in the distribution
chain (though under PRIN 2A.9.17 firms will be expected to report non-compliance to the FCA).

Prospective customers: activities aimed at prospective retail customers, such as financial promotions, are
within scope of the Duty. For example, firms should consider the needs and characteristics of targeted
customers.

Distribution chain: firms with a key influence in delivering retail customer outcomes, irrespective of whether
the firm has a direct customer relationship, are in scope. A firm’s responsibilities under the Duty will depend
on the role and influence the firm has in the activities the four outcomes relate to (price and value, customer
support, etc.).

Existing products or services: the Duty does not apply retrospectively to past business, but it will apply to
existing products and services that are still being sold to customers. For example, firms will not be expected to
unilaterally amend terms and conditions.

Product and service books: the FCA is introducing rules requiring the firm selling the product or service book
to provide relevant information to the purchasing firm to aid the buyer to comply with the Duty.

Closed products and services: while it is in scope, the implications are more limited as there will be no further
sales and therefore no target market or distribution strategy will be required. Chapter 3 of FG22/5 provides
guidance on the application of the Duty to closed products and services.
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Why was the Duty introduced?

The FCA ‘want to drive a healthy and successful financial services system in which firms can thrive and
consumers can make informed choices about financial products and services’ [PS22/9 para 1.2].

The Duty goes beyond the FCA’s current Principles and rules with the aim of increasing expectations for, and
delivery of, the standard of care firms provide to consumers; to protect consumers from harm and improve
outcomes for consumers in retail financial markets.

The Duty therefore serves to set out clear expectations for firms to adhere to in order to reach the enhanced
standard of care and consumer outcomes the FCA are striving for.

The Duty supports each of the FCA’s strategic objectives and desired outcomes:

fair value: consumers receive fair prices and quality

- suitability and treatment: consumers receive suitable products and services and receive good
treatment

- confidence: consumers have strong confidence and levels of participation in markets

- access: diverse consumer needs are met

Protecting Consumers

In particular, the FCA advises it encounters too many firms that are not adequately considering the needs of
their customers, or prioritising good consumer outcomes as an objective of their business activities and give
examples in CP21/13 Chapter 2:

- firms providing information which is misleadingly presented or difficult for consumers to understand,
hindering their ability to properly assess products/ services

- products and services that are not fit for purpose in delivering the benefits that consumers reasonably
expect, or are not appropriate for the consumers they are being targeted at and sold to

- products and services that do not represent fair value, where the benefits consumers receive are not
reasonable relative to the price they pay

- poor customer service that hinders consumers from taking timely action to manage their financial
affairs and making use of products and services, or increases their costs in doing so

- other practices which hinder consumers’ ability to act, or which exploit information asymmetries,
consumer inertia, behavioural biases or vulnerabilities

Where these occur, consumers suffer harm. They may:
- find it harder to make an informed or timely decision
- buy products and services that are inappropriate for their needs, of inadequate quality, too risky or
otherwise harmful
- incur greater monetary and non-monetary costs
- receive sub-standard treatment during their relationship with a firm
- find it harder to switch or get a better deal
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How can firms comply with the Duty?

Firstly, to summarise, the FCA expects firms to [FG22/5 Para 1.9]:

put consumers at the heart of their business and focus on delivering good outcomes for customers
provide products and services that are designed to meet customers’ needs, that they know provide fair
value, that help customers achieve their financial objectives and which do not cause them harm
communicate and engage with customers so that they can make effective, timely and properly
informed decisions about financial products and services and can take responsibility for their actions
and decisions

not seek to exploit customers’ behavioural biases, lack of knowledge or characteristics of vulnerability
support their customers in realising the benefits of the products and services they buy and acting in
their interests without unreasonable barriers

consistently consider the needs of their customers, and how they behave, at every stage of the
product/service lifecycle

continuously learn from their growing focus and awareness of real customer outcomes

ensure that the interests of their customers are central to their culture and purpose and embedded
throughout the organisation

monitor and regularly review the outcomes that their customers are experiencing in practice and take
action to address any risks to good customer outcomes

ensure that their board or equivalent governing body takes full responsibility for ensuring that the Duty
is properly embedded within the firm, and senior managers are accountable for the outcomes their
customers are experiencing, in line with their accountability under the Senior Managers and
Certification Regime (SM&CR)

In addition to the above considerations and examples detailed throughout this guidance and those helpfully
provided by the FCA there are further elements firms should be aware of and consider to assist with
compliance with the Duty which are outlined below.

Vulnerable Customers

The Duty will require firms to focus on the needs of customers with vulnerable characteristics and those
protected under the Equality Act 2010 (this was highlighted by the FCA at every stage of its consultation
process).

NOTE THE MILESTONES!

27TH JULY 2022
Final rules and guidance published

31ST OCTOBER 2022
Firms agree implementation plans

30TH APRIL 2023

Manufacturers complete reviews of all
open products to meet the outcome rules

31ST JULY 2023
Rules start for open products/services

31ST JULY 2024
Rules start for closed products/services
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Monitoring Outcomes [PRIN 2A.9; PS22/9 Chapter 13; FG22/5 Chapter 11]

Firms are required to assess, monitor and evidence delivery of customer outcomes and general compliance
with the Duty. Firms will need to be in a position to provide this evidence on request and are expected to
monitor outcomes in order to identify and rectify activities inconsistent with the Duty.

The FCA suggest the types of information firms may want to collect to aid compliance with the Duty:

- Business persistence: analysis of customer retention records — e.g. claims and cancellation rates and
details of why customers leave. This may flag where poor treatment is contributing to high customer
turnover.

- Distribution of products/pricing and fees and charges: review of whether certain groups of customers
are more likely to buy certain products, incur particular fees and charges, or appear to be receiving
outcomes that are not as good as other groups of customers.

- Behavioural insights: customer interactions and drop off rates; use of different communications
channels including digital; consumer testing of user interfaces and design such as websites and apps,
and the results of such testing, e.g. whether consumers changed their behaviour as a result of the
design. This would include consumer testing of any gamification elements in the user interface and
design of apps. This may flag where firms need to improve policies, processes and systems (e.qg. where
there are barriers to consumer engagement or understanding).

- Training and competence records: analysis of records of staff training, including remedial actions
where staff knowledge or actions were found to be below expectations.

- File reviews: reviewing customer files and monitoring calls to check for errors and assess if customers
received good outcomes (this is particularly useful for sales processes).

- Customer feedback: using formal and informal feedback from customers to identify trends and areas
for improvement (e.g. complaints and comments made to the firm but also comments and complaints
on social media).

- Numbers of complaints: trends in numbers of complaints involving poor customer outcomes
throughout the customer-firm relationship

- Complaints root cause analysis: investigating complaints fully to understand the cause of customer
complaints, not just dealing with the symptoms.

- Results of the regular testing and monitoring required under the outcome rules: many of the four
outcomes rules include requirements for firms to monitor and review over time. The results of these
reviews, together with any action taken would be relevant for consideration of whether the outcomes
are being followed.

- Feedback from other parties in the distribution chain: such as manufacturers and distributors sharing
information about the way in which products are sold, and the extent to which actual sales matched
the target market.

- Compliance reports: review compliance reports to check if standards are being met in terms of good
outcomes for consumers.

- Researching or testing customer experiences through processes such as mystery shopping, auditing
customer journeys, focus groups and deep dives, or working with consumer organisations to gain
insight into the needs and experiences of consumers.

- Allowing staff to feedback honestly when they think products or services, or the processes used to
deliver them, could be improved.

- Reviewing whether processes and policies are effective in delivering good outcomes for customers.

- Drawing on external sources of data about consumer outcomes. The Financial Lives survey, for
example, contains granular data about the financial lives of different groups.
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Governance and Culture [PRIN 2A.8; FG22/5 Chapter 10]

The FCA recognises The Duty will require a significant shift in both culture and behaviour by many firm.

The FCA will expect firms to get it right in the first place and there is an expectation that, in many cases, more
judgement will need to be exercised in determining how polices, processes and behaviours to achieve the
desired outcomes in contrast to typical narrow ‘tick-box’ compliance exercises. As demonstrated above, the
Duty will need to be considered at every stage of the product or service life cycle or customer journey for
activities in scope.

In light of this, it is essential that senior management fully engage with the Duty and its implications, the FCA’s
final policy, rules and guidance. Further, the FCA require firms to nominate a champion at board level (or the
equivalent) to help ensure that acting to deliver good outcomes is at the heart of firms’ strategies and business
objectives and the embedding of the Duty/focus on consumer outcomes are met at all levels.

SM & CR individual conduct rules in the Code of Conduct sourcebook will be amended to reflect the higher
standard of the Duty with a new rule requiring all staff within firms to act to deliver good outcomes for retail
customers’ for activities within scope of the Duty.

Culture and Governance

- Does the firm’s purpose (whether publicly articulated or not) align with its obligations under the Duty?
How is it embedded and understood throughout the organisation?

- How does the organisation’s culture support the delivery of good outcomes for customers?

- How does the organisation ensure that individuals throughout the organisation — including those in
control and support functions — understand their role in delivering the Duty?

- Are staff empowered and feel safe to challenge and raise issues where they feel the firm might not be
acting to deliver good outcomes for customers? Are those challenges listened to, and where necessary,
acted on?

- Is the Duty being considered in all relevant discussions such as strategy and remuneration? Are
customers outcomes a key lens for Risk and Internal Audit?

- How is the firm ensuring that its remuneration and incentive structures drive good outcomes for
customers?
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Customer outcomes

- Is the organisation prioritising acting to deliver good outcomes for customers? Are there any areas of
concern?

- How is the external environment changing, and how will that impact on the organisation’s ability to
deliver good outcomes for customers?

- Has the firm identified the key risks to its ability to deliver good outcomes to customers and put
appropriate mitigants in place?

- How does the firm define good outcomes (over the short, medium and long term) for customers using
its products and services?

- What data does the firm have about its customers and how they use its products? Are there any gaps
in the data? What steps is the firm taking to address them?

- What outcomes are customers getting? Are they getting good outcomes which align with their
reasonable expectations?

- Are certain groups of consumers getting different outcomes, and if so why? What’s driving any adverse
outcomes?

- What actions is the firm taking to improve outcomes? (Who’s accountable for this work, what will
improvement look like and when will it happen?)

The firm’s board (or equivalent) will be required to, at least annually, review and approve an assessment of
the firm’s compliance with the Duty/meeting good outcomes for customers.
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How can we help you prepare?

To help you/your staff get ready for the next Duty milestones and continue to comply with the Duty, please do
not hesitate to reach out for assistance with:

v Reviews of your open products to meet the outcomes rules including ‘fair value assessment’ which are
due by 30 April 2023

v Reviews of your implementation plan (or assistance in creating one if you have not already)

v Training for Duty champions

v Training for senior managers and customer facing staff

v' Reviewing and drafting terms and conditions

v/ Reviewing and drafting other marketing literature

v Reviewing your Treating Customers Fairly Policy and drafting a Consumer Duty Policy/Framework

v' Assistance in conducting annual assessments and/or completing monitoring/action plans

v' General, pragmatic advice on the application of the Duty to your retail business/retail activities

o222
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This guidance is not exhaustive and is not intended to constitute legal advice or to be relied upon in isolation as
the Duty is new, and therefore is untried, untested, and yet to be fully enforced by the FCA. No liability is
accepted by Lightfoots for any loss caused in reliance upon the content of this guidance. Please contact us for
tailored advice.

18




Your contacts at Lightfoots Solicitors

lan Norman
Partner

lan has 20 years’ experience of acting for secured and
unsecured lenders in a wide range of actions and different
scenarios. He is head of the firm’s litigation department. His
practical approach to problems is appreciated by his clients
and this has led to a good number of successes for them over
the years. lan is a capable negotiator; with strong
communication skills, he is often able to leverage this to
secure positive commercial outcomes for his clients.

Having been at the forefront of regulated loan litigation during
the financial crisis, lan responded successfully to many
hundreds of claims made against the firm’s clients in relation
to alleged technical breaches of the Consumer Credit Act 1974
and its attendant regulations, as well as to Defences and
counterclaims made in enforcement action. He is now
extremely well placed to help clients navigate the ever more
complex regulatory landscape and its perimeter.

Lauren Blake
(Author of this Guidance)
Solicitor/ Head of Ethics & Compliance

Lauren joined Lightfoots in 2018 as a regulatory specialist to
head up the Ethics and Compliance Department, responsible
for ensuring firm-wide compliance with all legal and regulatory
requirements, keeping up with the firm’s numerous
accreditations, as well as embedding the ethics of the firm. She
additionally trained in litigation, employment, and lender
finance, and qualified as a Solicitor in September 2022.

Prior to joining Lightfoots, Lauren worked in conveyancing,
debt recovery/insolvency, and global anti-corruption.

Lauren is now playing a key part in the firm’s digitalisation; her
specialisms include anti-money laundering compliance, anti-
corruption/Bribery Act, GDPR, FCA and SRA regulation, and is
looking forward to offering unique services to clients in these
areas.
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