
A witness to grievance or disciplinary proceedings
(including a witness who raised the grievance or
reported misconduct) may wish to remain
anonymous because they fear reprisals from the
employee allegations have been made against, or
even fear reprisals from others within the
business.
 
This can be troublesome for employers because
simply redacting names from witness statements
or reports may not be sufficient to hide a person’s
identity, particularly if they are the only witness to
a reported event. 

Once data is anonymised, the investigator or
appeal investigator may not be able to return to
that person for clarification given their identity has
been removed from the document(s) which form
part of the investigation. Further, the person who
raised the grievance or the person subject to
disciplinary proceedings will not be able to
properly challenge what has been said. 
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HAPPY NEW YEAR!

Welcome to the latest edition of our Employment Newsletter and our first for 2022!
In this edition we consider the tricky issue of anonymity in grievance and
disciplinary proceedings, another recent decision relating to flexible working
requests, plus an outline of some key clauses we recommend you consider for your
employment contracts. We also explore the implications of a Coronavirus-related
dismissal case heard by the Employment Tribunal published last month.

We hope you enjoy the read.

ANONYMITY REQUESTS
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the desire of the witness to avoid their identity made known due to fear; and
the witness’ rights under UK GDPR (and in more limited contexts, Article 8
Human Rights Act 1988) to request anonymity; and
the company culture of encouraging the reporting of grievances, misconduct
and concerns in the public interest e.g. it is better that employees come forward
with concerns anonymously internally than not at all; against 
the need for the employer to be able to properly investigate the grievance, or
incident; and
expecting employees to comply with a reasonable and lawful instruction
(fundamental aspect of an employment relationship) to give an account of
events; and 
the right for the employee raising the grievance or employee subject to
allegations to challenge what has been said (the right to a fair hearing under
Article 6 Human Rights Act); and
potential need to protect others if the impact of anonymity is that the
investigation has to cease but the allegation itself poses a serious threat to
others if true.

Ultimately, considering anonymity is a balancing act, between: 

The above demonstrates the decision whether to honour anonymity requests in HR
investigations is, of course, context specific. If the matter under investigation is
particularly sensitive, such as a bullying or harassment case, or it also amounts to a
protected disclosure (a concern raised in the public interest and subject to the
protections of the Public Interest Disclosure Act 1998), the employer may agree
that the fear of reprisals is genuine and not misplaced so the need to preserve the
employees’ identity and confidentiality arguably overrides the need to avoid
disadvantaging the employee the concern has been raised against. If relevant and
as appropriate, investigators should also reassure the witness that the employer
has zero tolerance for reprisals or detrimental treatment as a result of being a
witness or raising a concern in good faith and that such reprisals would be a
serious breach of policy and against the law.

We recommend attempting to compromise with the employee requesting
anonymity so that at the most it is only the person they fear reprisals from who will
not know their identity if that is possible. The investigator will still need to warn
them that if the matter enters legal proceedings, their statement(s) may be
unredacted and they may be called as a witness to enable a fair trial. In such a
case, their identity and statement(s) would be a matter of public record as well as
visible to their fellow employees. 

Note that if anonymity has been granted, any investigation report needs to detail
the reason for redactions.
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the witness’ involvement and how this will only be shared for the purposes of
concluding the investigation; 
it will otherwise remain highly confidential; unless
the matter proceeds to court in which case any statements given may become
public record and the employee may be called as a witness in court;
anonymity will hinder the investigation and may therefore lead to you being
unable to take corrective action and protect others; 
it will not enable a fair trial for the subject which is a fundamental human right

Other Redactions 
In addition to considering anonymity requests, investigators should review the
content of any statements before disclosing it to the employee who raised the
grievance or the employee who is subject to allegations. They must redact any
information that would otherwise breach UK GDPR. This would include financial,
medical, or criminal record information relating to the witness or someone other
than the person due to read the statement, allegations made against another
employee outside of the current investigation or protected disclosures not part of
the current investigation. 

Conclusion 
An investigator should avoid anonymising records and statements where they can
and it does not need to be offered as an option to witnesses. It is useful to have a
policy, or statement for witnesses forming part of investigations, that encourages
them to report their concerns or provide an open account of an alleged incident
without anonymity. The statement or policy should explain:

If an employee insists on anonymity as a condition for them being a witness to an
investigation and providing a statement, we recommend you seek legal advice and
we are happy to assist in this regard. 
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FLEXIBLE WORKING REQUESTS – REMEMBER TIMESCALES!

Flexible working remains a hot topic in the world of employment law with yet
another recent Employment Appeal Tribunal (EAT) decision reminding employers of
the need to comply with legal requirements, in particular the need to ensure the
request, including any appeal process built into internal procedures, is concluded
within the statutory decision period of 12 weeks.

In Walsh v Network Rail Infrastructure Ltd  Mr Walsh, the employee, made a flexible
working request on the 11 February 2019.  The employer, Network Rail, rejected the
request on the 6 March 2019, confirming their decision in writing the following day.
However, problems arose when Mr Walsh sought to appeal the decision and which
he did on the 13 March 2019. Despite the 12-week decision period lapsing on 10
May 2019, the appeal hearing did not take place until 1 July 2019, when the appeal
was dismissed. In the meantime, on the 25 June 2019 Mr Walsh lodged a claim with
the Employment Tribunal asserting that his application had not been dealt with
reasonably, had not been concluded within the statutory decision period of 12
weeks and had been determined on incorrect facts.

Tribunal Decision and Appeal
The Employment Tribunal found that the delay in holding the appeal hearing was
through no fault of either party. In addition, the Tribunal concluded that by
implication when Mr Walsh agreed on the 24 June 2019 for the appeal hearing to
take place on the 1 July 2019 he also, in effect, agreed to extend the 12-week
decision period, with the Tribunal concluding, therefore, that Mr Walsh had lodged
his claim prematurely with it having no jurisdiction to consider the same.

Mr Walsh appealed, with the EAT overturning the original Tribunal’s decision. The
EAT concluded that whilst Section 80G(1C) of the Employment Rights Act 1996 does
allow the parties to agree to extend the decision period, either before the initial
period ends or retrospectively, which did not necessarily need to be in writing, it
concluded that Mr Walsh’s agreement to attend an appeal after the expiry of the 12-
week decision period was entirely separate to whether he was also agreeing to
effectively extend the decision period. Such an agreement was not implicit. The EAT
considered that there were a number of reasons why parties may agree to hold the
appeal outside the initial decision period without necessarily also agreeing such
actions would also extend the original decision period. Accordingly, Mr Walsh’s
original claim has now been re-submitted back to the Employment Tribunal for
determination. 

[1] Case No: EA-2020-000724-RN (Previously UKEAT/0007/21/RN)

(1)
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Conclusion
The moral of the story, always try to conclude your internal processes when it
comes to flexible working requests within the statutory 12-week decision period,
including any internal appeals process in place. If this is not possible in any given
instance then, as soon as this is clear, actively seek the employee’s agreement to
extend the decision period, preferably recording this in writing. This should give a
clear extension date and should allow sufficient time for a decision to be reached
following any appeal hearing.

The Employment Rights Act 1996 (ERA 1996) requires all employers to give both
employees and workers a statement of terms. Since April 2020 this must be given no
later than their first day of employment, to include certain minimum information
relating, for example, to pay, job title, hours of work, benefits, holiday and other
leave entitlement.

However, for most (if not all) employers we also strongly recommend you consider
the benefits of including the following recommended clauses:

Protection of Confidentiality: If you anticipate any employee being given access to
or coming into possession of information you, as a business, would consider
confidential then we would urge you to ensure you have an appropriate clause in
your employment contracts preventing any mis-use or sharing of that information
both during and after employment. It is also important that a clear definition of
what information you, as a business, consider to be confidential is given within the
contract. Whilst the law will imply some protections for you as a business it is
unwise, and we would not recommend, that you rely on those protections alone. In
many instances they will not go far enough to fully protect your confidential
information, especially once the employment relationship has ended.

Outside Interests/Post Termination Restrictions: If you wish to prevent your
employee taking on a second job/having certain other outside interests during
employment due to potential conflicts, then this is best specified in the employment
contract. Likewise, if on leaving employment, you would be concerned about the
employee potentially using client relationships built up to solicit business away or
even potentially encouraging other key employees to leave then clear restrictions
intended to apply after employment preventing this are required. Legal advice
should always be taken as such clauses should be drafted to suit the role/situation
in question and should not seek to restrict the employee any further than is
reasonably necessary to protect business interests. If drafted too widely you risk
them being unenforceable.

EMPLOYMENT CONTRACTS AND PROTECTION OF BUSINESS
INTERESTS

[2] Not an exhaustive list of the requirements under Sections 1 and 2 of the Employment Rights Act.
[3] Again not an exhaustive list and additional clauses may be recommended depending on the role.

(2)

(3)
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Intellectual Property (IP) Rights: For those employees likely to develop IP during
their employment, in addition to certain protections afforded by law, we would
recommend an express clause within the employment contract addressing
ownership of those IP rights. Whilst there are statutory provisions in place dealing
with ownership of certain IP created in the course of employment, relying on them
alone may not adequately protect you.

Right to deduct sums owing from wage payments: If, as an employer, you want to
be able to deduct sums owing to you from an employee’s salary payment you need
their agreement. The easiest way of securing this is by including an express right to
make these deductions in the employment contract. We recommend, however, that
when it comes to deductions for the mis-treatment or loss of company property,
including company cars that you also have clear policies in place setting out what
is/is not acceptable treatment and when employees can expect to be called upon to
cover the cost of any loss/damage to such items.

Probationary periods: Always consider the benefit of including a probationary
period in your employment contracts allowing you to bring the relationship to an
end on minimum notice if the new recruit does not meet your requirements. We
would also encourage you to consider including express provisions allowing you to
unilaterally extend this period if needed.

Lay-Off/Short-time working Provisions: If, as a business, you wish to have the
right to potentially lay off staff on a temporary basis, or introduce short time
working, should work levels drop off then you need to expressly reserve your right
to introduce such measures in the employment contract. There are certain minimum
payments you will potentially need to make to your employees as well as other
potential implications you will need to be aware of depending on the length of time
such measures are likely to be in place, and we always recommend you take legal
advice to fully understand these if you have need to consider introducing and/or
exercising such a contractual right.

Data Protection: A common misconception is to include within employment
contracts provisions requiring employees to consent to the processing of their
personal data under the Data Protection Act 2018. It is not recommended that
employers rely on consent when processing employee Personal Data. That said we
recommend clauses expressly directing employees both to any internal Privacy
Policies for staff as well as any separate Data Protection Policies covering
customer/client/third party information. Where the role will involve the access
to/processing of Personal Data the employment contract should also re-iterate the
need to comply with those internal Data Protection policies in place.
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In short, there is a risk that such dismissals will be considered unfair. The
Employment Tribunal’s decision in Preen v Coolink Ltd  was a significant one for
employers in relation to Coronavirus health and safety measures. Employers should
not forget the Tribunal’s decisions are not binding but they are at least indicative as
to how the law may be interpreted, applied, and how to stay on the right side of it!

Facts
Mr Preen had been employed as an air conditioning and refrigeration engineer at
Coolink Ltd since April 2019. Following the announcement of the first Coronavirus
lockdown on 23 March 2020, Mr Preen confirmed to his manager via WhatsApp that
he was going to follow government guidelines by staying at home unless
urgent/emergency works arose in which case he confirmed he would come in. The
following day he was dismissed. Mr Preen, also via WhatsApp, confirmed to his
manager he was being dismissed for trying to do the right thing and for raising
concerns that his manager was putting himself and others at unnecessary risk by
making employees carry out non-essential work. Mr Preen brought various claims
against Coolink, including a claim for automatic unfair dismissal contrary to section
100(c) of the ERA 1996, which states that:

“Being an employee at a place where-
(i)there was no representative or safety committee, or
(ii)… 
he brought to his employer’s attention, by reasonable means, circumstances
connected with his work which he reasonably believed were harmful or potentially
harmful to health or safety.” 

CAN I DISMISS AN EMPLOYEE FOR NOT ATTENDING WORK DUE TO
THEIR PERSONAL HEALTH AND SAFETY CONCERNS?

(4)

[4] Mr C Preen v Coolink Ltd and Mr R Mullins: 1403451/2020
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Judgment
The Tribunal held that Mr Preen’s WhatsApp messages constituted a s100(c) ERA
1996 notification and his consequential dismissal was therefore automatically unfair
as a result:

“The claimant was refusing to do routine work because of genuine concerns about
following the lockdown rules and protecting the health of himself and others. This is
exactly what section 100(1)(c) is designed to prevent. Employees must be able to raise
genuine and reasonably held concerns about health and safety with their employer
without the fear of being dismissed as a result.”

There were other grounds constituting Mr Preen’s claim which failed but, notably,
the Tribunal found that the business had put in place sensible precautions,
including providing masks and hand sanitisers, and had a Coronavirus health and
safety procedure.

Lessons Learned
Employers must ensure their health and safety procedures, Coronavirus measures
and risk assessments are regularly reviewed, documented, and kept up to date with
the latest guidance and developments. You should also continue to communicate
the health and safety steps you have in place and those which staff must follow in
order to protect themselves and others against Coronavirus. 

Further, you should carefully consider whether requiring staff to attend their place
of work is in-line with the most recent government Coronavirus guidelines. 

Any employee objections to attend work due to their health and safety concerns
should be considered on a case by case basis even if you have sufficient measures
in place to protect your employees from Coronavirus or other health and safety
risks. To avoid claims of automatic unfair dismissal (irrespective of an employee’s
length of service), we recommend you obtain legal advice before taking any action
against an employee for refusing to attend work due to Coronavirus or other health
and safety concerns and we would be happy to advise you in this regard.
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We can help you with any employment law needs, but we thought it would be useful
to summarise how we can help you if you come across any issues or needs relating
to the content of this newsletter so please do get in touch with us if that’s the case
(contact details below):

1.     Advice and drafting of both grievance and disciplinary procedures, guidance on
any such procedures pending and anonymity requests received in order to minimise
the risk of claims.

2.     Advice and drafting on flexible working policies as well as appropriate support
and guidance on any flexible working requests received and decisions contemplated
to ensure all legal requirements are met.

3.     If it is has been a while since your employment contracts were last reviewed,
especially if this was before April 2020, or you believe the addition of any of the
above clauses would be beneficial, feel free to send us a copy of your current
employment contract template for a no obligation quote today.

4.     Advice in relation to Coronavirus or health and safety related grievances or
potential Coronavirus related disciplinary or dismissal action. 

You should seek legal advice before relying on the content of this newsletter as
every situation is different and the law in employment is ever changing.

employment@lightfoots.co.uk                                     1 - 3 High Street, Thame, Oxfordshire OX9 2BX
www.lightfoots.co.uk                                                                                                             01844 212305

Louise Nunn
Solicitor | Employment Law
01844 268316
lnunn@lightfoots.co.uk

Contact Us

Alice Radford (on maternity leave)
Solicitor | Employment Law
01844 212305
aradford@lightfoots.co.uk

Lauren Blake
Trainee Solicitor | Employment Law
01865 268305
lblake@lightfoots.co.uk

HOW CAN WE HELP?


