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WELCOME

It is hard to believe that it has been a year already since we issued our first
quarterly newsletter and what a year it has been in the field of employment law
and beyond! In this edition we consider whether staff on sick leave can visit the
pub, the benefits of a well-being policy, hybrid working, gender critical views and
philosophical beliefs, along with a timely reminder regarding right to work checks.

We hope you enjoy the read!

CAN STAFF GO TO THE PUB WHILE OFF SICK?

The UK news recently widely covered the Employment Tribunal (ET) case of Kane v
Debmat Surfacingm Limited, with common headlines such as ‘Judge Rules Staff Off
Sick Can Visit Pubs'.”Is this headline an accurate reflection of the law? Thankfully
not quite! The ET in this case assessed whether the employee, Mr Kane, had been
unfairly dismissed after he was allegedly seen at a social club while on sick leave.

Facts of the Case

Mr Kane had a long term lung condition and had

taken long periods of sick leave as a result. On 9 il
March 2020, Mr Kane called in sick but was later iwhie: i
spotted at a social club by a colleague who 4 ~“'-__
reported him to the Managing Director. The MD

claimed that Mr Kane had told him by telephone \ \ ‘ ‘
the same day that ‘he had been in bed all day with

his chest'. ok

[11 Mr C Kane v Debmat Surfacing Ltd UK ET Case No: 2501862/2020
[2] The Times, 9 June 2021: https://www.thetimes.co.uk/article/judge-rules-staff-off-sick-can-visit-pubs-wgvcd8pq3


https://www.gov.uk/employment-tribunal-decisions/mr-c-kane-v-debmat-surfacing-ltd-2501862-slash-2020
https://www.thetimes.co.uk/article/judge-rules-staff-off-sick-can-visit-pubs-wgvcd8pq3
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Later that month Mr Kane attended an investigation meeting for his alleged
‘dishonesty and breach of company regulations’, the meeting was followed by a
letter confirming ‘we would have to assume that your GP advised you to stay in the
house as much as possible, especially due to the current Coronavirus outbreak’ and
explaining the employers’ concerns about his social club visit while off sick. A
disciplinary meeting followed in which the MD was the decision maker, there were
no witness statements and the allegations against Mr Kane included that he had
been seen at the social club while off sick on numerous occasions to which Mr Kane
responded that he had only been there twice for short periods. The MD claimed to
have photographic evidence but never showed Mr Kane.

Mr Kane was subsequently dismissed for gross misconduct which he appealed
against internally. His appeal grounds included the fact he was aware others went
to the social club while off sick which the employer had knowledge of but took no
action and inconsistencies with the MD’s account of when the telephone call took
place. His appeal was dismissed so Mr Kane brought a claim for unfair dismissal in
the ET.

Judgment

The ET held that Mr Kane had been unfairly dismissed as the investigation
undertaken by Debmat was not one that a reasonable employer would have
undertaken. There was a clear lack of evidence produced by Debmat and there
were inconsistencies with the MD’s account regarding the date of the telephone call
between Mr Kane and the MD. There were other procedural failings at the
disciplinary hearing stage, including the fact the dismissal officer (the MD) was the
same person Mr Kane allegedly lied to. Further, no action had been taken on a
previous occasion when the employer had knowledge of a former employee’s
attendance at the social club whilst off sick, supporting Mr Kane's argument of
inconsistent treatment. The ET also found that there was nothing in the employer’s
disciplinary procedure prohibiting employees from acting in the way Mr Kane did
but noted it was not clear from the evidence as to the exact nature of the
misconduct of which Mr Kane was found guilty.

Conclusion

Firstly, it is important to remember that ET decisions are not binding on other
Tribunals and are based on the merit of each individual case. The failings in the
investigation and disciplinary process unsurprisingly gave rise to a finding of unfair
dismissal. This judgment does not mean that any member of staff has a pass to go
to the pub while off sick! Employers are entitled to expect employees on sick leave
not to abuse company sick leave policy and assume that they are genuinely unfit
for work. There is also generally an implied obligation between employers and staff
of honesty, dictated by the law of agency. However, the additional protection
provided by a policy or contract term can provide added comfort to employers and
Lightfoots would be happy to draft or advise accordingly.

One important takeaway from the ET's decision is that employers should ensure
that proper disciplinary procedures are carefully followed to avoid claims of unfair
dismissal. The Tribunal Judge also noted: ‘This case highlights the need to make a
proper record in relation to allegations of misconduct.’
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Lightfoots can assist in advising on disciplinary procedures and decisions to help
you minimise the risk of claims. Detailed and balanced investigations must be
carried out before a decision is reached, including consideration of written witness
statements and verification of any dates or key facts where possible. Assumptions
should be avoided as should conflicts of interest e.g. key witnesses to the matter
should not conduct the disciplinary hearing or any appeal hearing. The employee
must have a reasonable chance to respond to the allegations made against them.

It follows that employers should not react too quickly to cases of sickness absence
involving socialising and should generally consider the mental health and wellbeing
of their staff.

STAFF WELLBEING

Employers are generally more attuned to the fact,
now more than ever, that looking after the
wellbeing of their staff not only plays an important
role in meeting health and safety obligations but it
can increase workforce productivity, reduce
sickness absence, harbour loyalty, provide a
competitive edge and more!

A wellbeing policy can provide a useful tool for you
to demonstrate to your staff how important their
health and wellbeing is to you as their employer, to
outline respective responsibilities (including those
of a wellbeing committee if you have one) and to
document initiatives and the support available to
staff.

When writing a policy or considering a wellbeing programme or initiative, the
following should be considered in particular (but not limited to):

e Availability/Equality. Wellbeing initiatives should be available to all staff to avoid
discrimination.

e Confidentiality and UK GDPR. Any internal or external support service offered to
staff must strictly conform with your strict duty of confidentiality and UK GDPR
requirements as it is likely to involve the processing of sensitive ‘special category’
health or medical data.

e Appropriate Training. If appointing wellbeing champions or staff with specific
responsibility to hear wellbeing concerns from staff, ensure they have
appropriate training - in general their role should not be to counsel staff but be
limited to sign posting staff to further support options and providing a listening
ear. St John’s Ambulance provides ‘Mental Health First Aid Training'.

We would be happy to assist with drafting a wellbeing policy or programme for your
organisation and with any associated UK GDPR documents or assessments required.
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HYBRID WORKING

Whilst not suitable for all industries, for many employers the “work from home if
you can” order has prompted employers to see the benefits of a potential hybrid
working model following the lifting of restrictions on the 19 July.

Such arrangements can be agreed informally with staff outside of a flexible working
request and, where agreed in this way, the benefits of a Hybrid Working/Work from
Home Policy should not be overlooked, as there are a number of key issues that
need to be considered including but not limited to:

e Health and Safety. You as the Employer remain responsible for your employees’
wellbeing and safety even when they are working from home.

e Data Protection and Security of personal and confidential information (consider
whether a Data Protection Impact Assessment is needed to reflect any new
working conditions and processing activities).

e Risk of damage/loss of business property.

e Whether the employee will have the flexibility to work remotely from somewhere
other than their home.

e The ability to terminate the arrangement if it no longer works.

e Insurance coverage includes staff working outside of the office and company
equipment taken outside of the office.

There are also additional factors you, as an employer, will need to consider moving
to a new model of working including the potential impact on employee engagement
and how best to address this, as well as ensuring that those working from home
switch off and do not inadvertently render you in breach of the working time
regulations! You will still have a duty of care, even for those home working.
Recruiting into hybrid roles will also bring its own challenges and a sound
onboarding and training process will be vital.

If, in reality, hybrid working will only fit in with a select few roles within your
business then, for those roles, changes to your employment contracts are
recommended, rather than a blanket policy and we can assist with this as needed.
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DISCRIMINATION AND PHILOSOPHICAL BELIEFS

Under the Equality Act 2010 individuals are protected from discrimination based on

religion or beliefs which includes “philosophical beliefs”. Following the case of

Grainger(g)the current legal test is that in order to be a philosophical belief it must

be:

e Genuinely held;

e A belief rather than an opinion or view point;

e The belief must relate to a substantial aspect of human life and behaviour;

e Must reach a certain level of cogency, seriousness, cohesion and importance;
and

e Must be worthy of respect in a democratic society, not conflicting with human
dignity or conflicting with the fundamental rights of others.

What amounts to a philosophical belief is once again in the headlines following the
recent case of Forstater.  In this instance Ms Forstater held gender critical beliefs,
namely you cannot change the sex you are born and this should not be conflated
with gender identity. She became engaged on social media in a debate regarding
gender recognition, with some of her comments viewed by some of her colleagues
and others as offensive and transphobic. Complaints followed and her contract with
CGD was not renewed. Ms Forstater proceeded to issue a claim for discrimination
and harassment based on her gender critical beliefs.

The preliminary issue before the Employment Appeal Tribunal (EAT) in this instance
was whether Ms Forstater’s beliefs could amount to a philosophical belief based on
the fifth limb of the test set out in Grainger above. Disagreeing with the original
Employment Tribunal Judge, the EAT held it did amount to a philosophical belief.

In particular the EAT held that a belief would only fail the fifth limb of the Grainger
test if akin to Nazism or totalitarianism and therefore liable to be excluded from the
protections of the Human Rights Act 1998. Here the EAT acknowledged that Ms
Forstater's beliefs are widely shared and do not seek to destroy the rights of trans
persons. It was also acknowledged that whilst also viewed by some as offensive, and
could have the potential to result in the harassment of trans persons in certain
circumstances this did not mean Ms Forstater should not be afforded the protection
of the Equality Act. Both gender critical and gender identity views will be protected
beliefs, and individuals should not be discriminated against or be subject to
harassment for holding either of these beliefs.

(3) Grainger Plc and others v Nicholson [2009] UKEAT 0219_09_0311
(4) Forstater v CGD Europe and others [2021] UKEAT/0105/20/J0])
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It is of course important to note the EAT were keen to emphasise that its decision
did not mean it was “expressing any views” on any trans gender debates or that the
decision was intended to undermine in any way the rights of those protected from
discrimination on the grounds of gender re-assignment. The EAT were also keen to
make it clear that their decision does not mean that those with gender critical
beliefs can “misgender trans persons with impunity” and that Ms Forstater and
others sharing such views will still be subject to the prohibitions on discrimination
and harassment contained in the Equality Act 2010; with employers remaining under
a duty to provide a safe working environment for any trans persons
engaged/employed.

It is also noteworthy that their decision was also limited to whether the belief
amounted to a philosophical belief, not whether Ms Forstater had been unlawfully
discriminated against, issues left for another day.

It is therefore important to remember that even beliefs that have the potential to
cause offense may still be a protected philosophical belief under the Equality Act
2010 depending on the circumstances. You should also continue to ensure that your
workforce is not subjected to bullying or harassment based on their beliefs, and that
nothing said or done could reasonably be seen as creating a degrading or
humiliating environment to work in. Regular reviews of your equality and diversity
polices and internal training remain important, as does taking early legal advice
should potential conflicts arise. This is a complicated area of law and litigation
concerning philosophical beliefs is likely to become more prevalent over the years
so it is recommended that employers seek legal advice before making any
disciplinary decisions that may have a hint of philosophical belief involved.

gh 83
N

¢ -m:@‘gﬂ-,}t G




June 2021 Lightfoots ssue s

SOLICITORS

RIGHT TO WORK CHECKS

As all employers know there is a legal obligation on you, when recruiting, to ensure
those employees and workers engaged have the right to work in the UK. Such
checks should be carried out before employment commences to avoid potential
financial penalties. COVID and its resulting restrictions resulted in temporary
measures being announced removing the need to inspect original ID documentation
whilst social distancing and remote working measures are in force. Under these
temporary measures an employer is protected provided they received a scanned
copy of the ID documentation required with follow up checks by video call, which
should include the individual holding up their original ID to the camera during the
video call.

These temporary measures were due to end on the 21 June, following various
extensions. However, with the restrictions extended until 19 July, these temporary
measures have also been extended to the 31 August 2021, including the need to
record the dates the checks were carried out using the following wording “adjusted
check undertaken on [date] due to COVID 19”.

This will come as welcome relief for those recruiting, especially into potentially
remote working roles at this time. However, it is important to get ready for reverting
back to checking original ID when these temporary measures cease and to ensure,
so far as possible, these checks are carried out in good time before the individual
starts employment. It is never recommended to leave these checks to their first day!
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HOW CAN WE HELP?

Of course we can help you with any Employment Law needs, but we thought it
would be useful to summarise how we can help you if you come across any issues or
needs relating to the content of this newsletter, so please do get in touch with us if
that's the case (contact details below):

e Advice on disciplinary procedures or any disciplinary decisions you may be
contemplating (e.g. arising from sickness absence or philosophical belief as was
relevant in the cases analysed in this edition).

e Advice and training on Equality Act 2010.

e Advice and drafting of contractual provisions or policies relating to sickness.

e Assistance with wellbeing policies or programmes and related GDPR advice.

e Advice and drafting of contractual provisions relating to hybrid working and any
associated policies and GDPR advice.

e Specific advice on conducting right to work checks.

For those employers who are only just recruiting, or looking to recruit, now for the
first time since March last year do not forget the changes to employment contracts
mentioned in our legal alert of April last year. It is important to ensure your
templates are up to date and please do not hesitate to contact us for a no obligation
quote today.

You should seek legal advice before relying on the content of this newsletter as
every situation is different and the law in employment is ever changing.

Contact Us

Louise Nunn Alice Radford (on maternity leave)
Solicitor | Employment Law Solicitor | Employment Law

01844 268316 01844 212305
Inunn@lightfoots.co.uk aradford@lightfoots.co.uk

Lauren Blake

Trainee Solicitor | Employment Law
01865 268305
Iblake@lightfoots.co.uk

employment@lightfoots.co.uk 1 - 3 High Street, Thame, Oxfordshire OX9 2BX

www.lightfoots.co.uk 01844 212305



