
The above was echoed by a Downing Street spokesperson who said that it would be
discriminatory to force employees to have the vaccine. However, not everybody
agrees and, of course, consideration must be given to whether the requirement is
justified. 

EMPLOYMENT LAW
NEWSLETTER

WELCOME

Welcome to March’s Newsletter. In this edition of your Employment Law Update we
discuss whether employers can force their staff to be vaccinated, how important
staff training is when it comes to discrimination claims, key considerations for
employers as we come out of lockdown and a quick note on gender pay gap
reporting. 

So, grab a coffee and enjoy! 

“NO VAX NO JOB” 

There is wide discussion amongst HR
professionals, lawyers and business owners alike
about whether the introduction of a “no vax no
job” policy in the workplace is lawful or
appropriate. Some have taken a very firm view
that to make vaccination mandatory in the
workplace may be discriminatory and leave
employers open to legal challenge. The reasoning
behind this is that not everybody is eligible to
take the vaccine and it may disproportionately
affect the young who will not be offered the
vaccine for some time, therefore consideration
must be given to indirect discrimination both on
grounds of disability and age.   
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Current Employees
In our view, it could be much harder in a number of cases to enforce such a policy
into current contracts of employment than apply it to new employees. It will also
very much depend on the nature of the job role in question. Where employees are
working with vulnerable members of society for example, then the policy is more
likely to be justifiable than if employees work from home or in an office. For
existing employees, unless there is an express term in the contract, which is
unlikely, consideration will have to be given to whether it is a reasonable request
the employer is making. Again, this will be fact specific, but potentially it could be
reasonable depending on the role. 

New Employees
The policy is more likely to be justifiable if, for example, it applies to new
employees once the vaccine has been rolled out across all age groups, or if it does
not apply to those who are medically exempt. These could be some simple ways of
making such a policy less vulnerable to legal challenge.

Data Protection
Employers considering requesting confirmation or evidence from employees that
they have taken the vaccine need to be mindful that such medical data is afforded
special protection under UK data protection legislation.  This means you will need
to sufficiently justify the reason for collecting the data, carefully consider how the
data is processed in-line with UK data protection legislation, and clearly inform
employees of the same.  You are also likely to need to update a number of your
data protection documents to record the new processing activity. 

Human Rights Considerations
The final consideration to keep in mind however, especially if imposing the policy
on existing employees, is whether forced medical treatment is a breach of Human
Rights, in particular Article 8 of the European Convention of Human Rights, the
right to a Private and Family Life. Under which, caselaw  has established that
compulsory medical treatment where consent is not given is an infringement of
Article 8. However, Article 8 is a qualified right which means that interference with
it may be justified as long as it is ‘in accordance with the law and necessary in a
democratic society in pursuit of a legitimate aim’. Of course, ultimately the
question of whether compulsory vaccination meets that justification criteria is yet
to be answered and we will no doubt see it challenged before the courts in due
course.

Contact Us
In the meantime, our advice if you are minded to impose such a policy is to keep in
mind the specific needs of the role in question and seek specific legal advice before
implementing any changes to your contracts of employment and your data
protection documents. 

[1] Key provisions relating to special category data include: UK GDPR – Articles 4(1),4(13)-(15) and
Recitals 34 and 35, see also Articles 6 and 9, and Recitals 51 and 54; Data Protection Act 2018 –
sections 10 and 11, and schedule 1. 
[2] Pretty v United Kingdom (2002) 35 EHRR 1 (ECtHR) [63].

(1)

(2)



March 2021 Issue 4

DIVERSITY TRAINING – ARE YOUR STAFF UP TO DATE? 

A recent case before the Employment Appeals Tribunal has considered the question
of whether the fact employees and managers have had equality and diversity
training, provides the employer with protection against claims of race
discrimination. 

The case of Allay (UK) Ltd v Gelhen involved an employee who made racist remarks
to a colleague of Indian origin. The employee was confronted and brushed the
comments off as “racial banter”. The comments were made in the presence of two
managers who, save for mildly speaking with the employee, took no action. 

Mr. Gelhen rightly brought a claim against his employer for race discrimination and
harassment, which the employer defended on the grounds that the employee and
the managers had received equality and diversity training, and therefore as an
employer they could not be responsible. 

Both the Employment Tribunal and the Employment Appeals Tribunal disagreed on
the basis that the training, having taken place over two years ago had become
“stale” and needed to be refreshed as despite the training, the employee still made
the comments and neither manager took any action. It was also of note that at the
conclusion of the employer’s investigation they provided the employee with
additional diversity training, which they would not have done had they been of the
view the training already completed was satisfactory. 

This case makes it very clear that simply providing one off or superficial training on
such topics is inadequate and will not provide protection to employers in such
situations. The EAT commented that "brief and superficial training is unlikely to have
a substantial effect in preventing harassment nor will it have long-lasting
consequences”. Therefore, it is likely that tribunals will not only scrutinise the
frequency of such training but also the quality. 

If this is a stark reminder that your equality and diversity training may need to be
updated, get in touch. We offer bespoke equality and diversity training to our
clients' staff and managers which will usually take the form of workshops and case
studies. 
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A CHECKLIST FOR EMPLOYERS AS LOCKDOWN RESTRICTIONS ARE
LIFTED

Free lateral flow tests are now available to all businesses. As staff return to the
office, consider whether this will assist in lowering the risk of transmission in the
workplace. You must register your interest by the 31st March 2021.
https://www.gov.uk/government/news/free-rapid-tests-for-all-businesses-for-
regular-workplace-testing
From the 29th of March, groups of up to 6 people will be able to meet outdoors.
Consider whether you need to update guidance on staff meeting outside, taking
into account health and safety considerations, bullying and discrimination. 
As the “lockdown” eases, consider whether to allow more employees to return to
the office for mental wellbeing purposes. New guidance is expected to state that
employees should continue to work from home where possible. However, as
restrictions are lifted and risks are lower, consideration should be given to those
who feel they need to return to the office.  
If workplaces are reopening or more employees expected to work from the
office, ensure your risk assessment is up to date. Be careful to consider those
who are unable or unwilling to return at this stage on medical grounds, to
ensure they will not be disadvantaged in any way. 
New guidance is due to be released in relation to those who have been shielding
due to being clinically extremely vulnerable (CEV). Once the new guidance is
released consult with CEV employees and facilitating a return to work.  
As of the 31st March CEV shielding will officially end. Consider how CEV
employees will be integrated back into the workplace after shielding for so long.
Consider how to protect CEV employees who may continue to be vulnerable
longer term. Consider whether any CEV employees may be classed as disabled
and therefore whether any reasonable adjustments need to be made. 
As stay at home and stay local orders are lifted and self-contained
accommodation reopens, consider reviewing annual leave policies in preparation
for a higher number of annual leave requests and how these will be managed
and prioritised. 
The guidance to work from home is expected to be lifted, at the earliest, from
the 21st of June, start making arrangements now for the return of employees to
the office, expect a higher number of flexible working requests and consider
whether home working policies need to be updated. Consider communications
to staff about what new working conditions will look like for the business as a
whole. 
Ensure risk assessments are up to date at each stage. 

As the country prepares for the long-awaited lifting of COVID restrictions, we
thought it would be helpful to set out some key considerations employers should
have over the next few months. 

https://www.gov.uk/government/news/free-rapid-tests-for-all-businesses-for-regular-workplace-testing
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GENDER PAY GAP REPORTING 

Employers with more the 250 employees are required to report specific figures
about their gender pay gap each year. In 2020 because of the pandemic, as you are
no doubt aware, this was postponed. The deadline for this submission is usually the
5th of April, however it has been announced that this year the deadline has been
pushed back to 5th of October 2021. 

The reports will cover pay as of 5th of April which will of course cover some staff
who are on furlough. The reports do not need to include staff who were receiving
less than full pay on furlough as they are only intended to show a ‘snapshot’ of pay
as of 5th April 2020. However, those employees should be included in the
calculation of bonus pay gap figures. 
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AND FINALLY… 

Some Lightfoots news. We are thrilled to announce that as of this month our
Employment Law Team is growing. Lauren Blake will be joining Louise and Alice as a
trainee solicitor in the department. We know Lauren will be a huge asset to our
team and she is looking forward to getting to know each of our clients. 
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