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WELCOME

Welcome to Lightfoots September Newsletter.

With children returning to school and Boris encouraging everyone to get back to
the office, in September's newsletter we will be discussing returning to the
workplace considerations, changing employees’ terms and conditions and an
update to equal pay. Of course, it wouldn't be a 2020 Employment Law update
without mentioning the furlough scheme, so we will also give a quick recap on the
changes taking effect over the coming months and the Government’'s CJRS Bonus

initiative!

We hope you enjoy the read!

RETURNING TO THE
WORKPLACE CONSIDERATIONS

As a starting point, all employers are
required to carry out a risk assessment

line with the Health and Safety

Executive guidance. As a minimum
employers should:
e |dentify what aspects of their

workplace and working practices
could result in the transmission of
COVID-19

Decide how likely it is that a person
would contract COVID-19 in the
workplace; and

Identify what reasonably practicable
action can be taken to minimise the
risks identified, recognising it is not
possible to eliminate the risk of
COVID-19 completely.
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The HSE website contains plenty of information about what measures employers
can and should put in place to ensure risks are minimised.

There are of course some groups of people who have been identified as being at
greater risk of contracting the virus and/or suffering more adverse symptoms if
they become infected. These groups are:

e Older males

e Those with diabetes

e Those with a higher BMI

e Pregnant women

e Those aged over 70

e Those from some BAME backgrounds

This therefore must be taken into consideration as part of the risk assessment.

Employees who were previously advised to shield due to being clinically extremely
vulnerable (those directly contacted by the NHS and classed as high risk because of,
for example, cancer treatment, organ transplant or severe lung, heart or other
medical condition) can also come back to the office provided COVID-19 secure
measures are in place and social distancing measures are followed. However, the
guidance remains that these employees should continue to work from home
wherever possible.

CONSULT WITH YOUR STAFF

Government guidance states that
employers should have an open
conversation with employees about
the return to work before any decision
to return to the work place has been
made. If you recognise a trade union,
the health and safety representative
should be consulted on the return to
the workplace. Wherever possible,
individuals should also be consulted
before their return to the office so
that concerns can be raised and
individual circumstances, such as how
they will have to travel to and from
work, can be taken into account.
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WHAT IF AN EMPLOYEE WORKING FROM HOME REFUSES TO COME
BACK TO THE OFFICE?

Government ministers have recently been quoted as saying those who work from
home are more likely to be dismissed! Understandably there is now a lot of back-
peddling going on there, but employers must keep employment law implications in
mind when considering how to deal with employees currently working from home
who refuse to come back to the office because of concerns of contracting COVID-19.

First and foremost, consult with these employees to establish what their concerns
are and consider whether there is anything you can do as an employer to alleviate
these concerns. Where an individual has been working from home for the last five
months without any issues, they may want you to explain why there is a need for
them to now work from the office.

Where you have given assurances,
explained the measures you have put
in place to alleviate concerns (and you
are satisfied your workplace is safe so
there cannot be a legitimate health
and safety concern) and an individual
still does not wish to return to the
office and you cannot agree to a new
working pattern under a flexible
working request, then you can
consider disciplinary action including
potentially dismissing the employee
but we would stress this should be a
last resort and legal advice should
always be sought.

Consideration should be given to the fact that where an employee is forced back to
the office despite their concerns and they then resign, if they feel the employer has
not gone far enough to protect their safety and wellbeing they could bring a claim
for constructive dismissal. No minimum length of service would be required in this
instance.

If you are faced with a situation like this, we would encourage you to contact us for
specific legal advice.
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CHANGING EMPLOYEES' TERMS AND CONDITIONS

Employers needing to change employees’ terms and conditions is currently more
common than ever, so we wanted to put together some answers to key questions
we often get asked when employers are faced with this situation.

1. Dol need the employees consent to change their terms and conditions?

This all depends on the type of change you want to make. If it's non-contractual,
then there is more scope to make the change without the employees’ consent.

If it's contractual, the contract itself may permit you to make the change without the
employees consent, for example a mobility clause requiring the employee to work
from a different location, or a short-time working clause permitting a reduction in
pay or hours.

It is however important to keep in mind with clauses like this that any variation must
be operated in a way which doesn’t discriminate or breach the implied term of trust
and confidence.

2. Can we change employees’
terms and conditions in a TUPE
situation?

Where TUPE applies, employees’
transfer with their existing terms and
conditions (save for some limited
exceptions) and their length of service
preserved. Even if the employee
agrees to the variation, changes to
terms and conditions of transferring
employees in a TUPE situation are void
if the reason for the change is the
transfer itself. It has recently been
held this will be the case even if the
changes are to the employee’s benefit.
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3. What if there is no right to vary the terms within the contract or we chose
not to rely on them?

There are a number of options in this situation:

Get consent

This is by far the preferred option. The general rule is that changes to terms and
conditions should be mutually agreed between the employer and the employee.
Consideration should be given to the timing of the change being made to ensure
that the employee is given sufficient notice of the change. You should also explain
to the employee the business reasons behind the decision.

Unilaterally impose the change

Where consent cannot be obtained, you can impose the change unilaterally,
however this comes with a warning that this is a breach of contract and so comes
with risks of claims of breach of contract, constructive dismissal (if the employee
resigns as a result) and refusing to work under the new terms. So whilst possible, it
is not something we would recommend.

Terminate employment and offer re-engagement on new terms

Whilst this is also an option if you cannot get consent to the change, this is
technically a dismissal so to avoid claims of unfair dismissal for employees with the
requisite 2 years' service, you must ensure it is for a fair reason and fair process has
been followed. This includes, giving enough notice and the extent of consultation
with the

employee.

It is also important to remember that where 20 or more employees are affected
within a 90 day period, collective consultation obligations apply along with the
requirement to notify the secretary of state. If there is a requirement to consult
collectively, this of course then must be factored into the timings for making the
changes.

4. Where changes have been made, should we issue a new contract or an
addendum to their existing contract?

Employers must provide employees and workers with a written statement of the
terms of their employment. (The ‘section 1 statement’). There is a statutory
obligation to communicate changes to the section 1 statement at the earliest
opportunity and in any event no later than 1 month after the change has been
made. This can be done by way of a letter which you would ask the employee to sign
and return (whilst keeping a copy for themselves). There is no requirement to issue
a new contract but often employers choose to do so.
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CORONA VIRUS JOB RETENTION
SCHEME BONUS

Last month we saw Rishi Sunak
announce the Job Retention Bonus (JRB).
This is said to be available to all
employers in respect of certain
employees that are kept in employment
until the 31st of January 2021, following
a period of furlough. However, with all
things COVID-19 related, the devil is in
the detail and not all furloughed
employees can be claimed for.

Who is eligible?

Most employees can indeed be claimed for, including office holders, company
directors and agency workers. Also included are those who returned from statutory
maternity or paternity leave, adoption leave, shared parental leave or parental
bereavement leave and military reservists who returned after the 10 June 2020.

However, there are a number of circumstances which will not meet the
requirements and therefore where a claim cannot be made:

e Where the employee was not continuously employed from the last CJRS claim
until the 31st January 2021

e Where the CJRS claim for that employee was incorrectly made

e Where the employee does not earn on average £520 per month between 1
November 2020 and 31st January 2021

e Where the employee has been given statutory or contractual notice before 31st
January 2021 (even if they are still employed on that date).

e Where the employer does not have up to date RTI records for an employee until
31 January 2021; and

e Where the employee transferred to the employer under TUPE or business
succession rules after 31 October 2020.

It is not clear what the position is in respect of employees who have handed in their
resignation but who are still employed on the 31st of January 2021 or whether a
claim can be made in respect of employees who have been informed they are at risk
of redundancy but where a decision has not yet been made. Further details are due
to be given later this month so perhaps those scenarios will be accounted for at that
stage.
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How and when do we make the claims?

Claims can be made once employers have filed the PAYE for January 2021. Claims
can be made through the YOU.GOV website and we are told payments will be made
in February 2021. It is important to note however that the bonus paid to employers
is taxable and must be included as income when calculating taxable profits for
corporation tax or self-assessment purposes.

Further details on the JRB are yet to be announced, including what income can be
taken into account when looking at the £520 per month requirement - so watch this
space! The key thing to take away the information provided so far is to ensure all
your records are up to date and accurate and CJRS claims have been accurately
submitted!

On that note, just a quick reminder that the furlough scheme changed from August
and as the scheme starts to tail out, each month from August until the end of
October sees slightly different rules.

e From August employers are responsible for employers NI and Pension
contributions.

e For September, the government will pay 70% of wages up to a cap of £2,187.50
for the hours the employee is on furlough. Employers will pay ER NICs and
pension contributions and top up employees’ wages to ensure they receive 80%
of their wages up to a cap of £2,500, for time they are furloughed.

e For October, the government will pay 60% of wages up to a cap of £1,875 for the
hours the employee is on furlough. Employers will pay ER NICs and pension
contributions and top up employees’ wages to ensure they receive 80% of their
wages up to a cap of £2,500, for time they are furloughed.
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EQUAL PAY - 'MATERIAL DIFFERENCE" DEFENCE CONTINUES TO
APPLY UNTIL A NEW PAY DECISION IS TAKEN

Just to take a short break from talking about COVID and furlough related issues, we
wanted to discuss a recent case which has had the Employment Appeals Tribunal
looking at the equal pay provisions, specifically, what is known as the ‘Material
Difference Defence’.

The case of Walker v Co-Operative Group Ltd & Pennycook involved the pay of four
senior executives, two male and two female. In 2014 the Co-operative Group set the
male executives salaries at the higher end of the bracket, and the salaries of the two
females significantly lower. The reasons given at that stage included, the fact that the
males were considered to be in vital roles which were crucial to the survival of the
business at that time, whereas the women were not; the extensive experience of the
males, whereas the women were both newly promoted and the fact that both males
were considered a flight risk due to the CEO who had previously appointed them
having left the business.

In 2015 a Job Evaluation Survey (JES) was carried out which in fact scored one of the
female’s roles higher than the two males. A claim was brought to the Employment
Tribunal, who found that the historical explanations which were given at the time
were no longer material at the time the JES was carried out and therefore upheld the
claim for equal pay.

However, both the Employment Appeals Tribunal and the Court of Appeal disagreed
with the Employment Tribunal’'s decision.

-—
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For background, in law, once a gender based comparison shows that a woman doing
like work or work rated as equal value to that of a man is being paid less or being
treated less favourably than a man, then there is a rebuttal presumption of sex
discrimination and the woman’s pay will be increased under the “sex equality
clause”. The burden is then on the employer to show that explanation for the
difference is not connected to sex and if they can do so the sex equality clause will
have no effect.

To discharge that burden, the employer must show the following:
e The reason or explanation for the difference in genuine
e Thatitis the genuine reason which causes the disparity
e The genuine reason is not “the difference of sex.” And finally;
e That the factor relied on is a '‘material’ difference, that is, a significant and
relevant difference between the woman’s case and the man’s case. This is the
‘Material Difference Defence’.

Where, as in this case, time elapses after a decision on pay is taken, any material
factors relied upon at that time will continue to have effect unless and until a new
decision on pay is taken, even if those factors are no longer present, as those
factors continue to explain what originally caused the difference in pay.

In this case, the Court of Appeal held that the Employment Appeals Tribunal was
right to allow the appeal as no new decision on pay had been taken and that the
critical question was whether at least one of the factors which had originally been in
place was still capable of explaining the disparity. In this case, the Court of Appeal
held that it was.

This case is a good reminder for employers that when carrying out pay reviews, you
must consider whether there are any material factors which explain any difference
in pay. We would advise these considerations and factors are well documented to
assist in any potential future material factor defence arguments.

We hope you've enjoyed this round up of employment law updates. As always, the
information provided in this newsletter is not specific advice and therefore if you
require advice or assistance on any of these topics please contact Louise Nunn or
Alice Radford on employment®@lightfoots.co.uk for specific legal advice.

employment@lightfoots.co.uk 1 - 3 High Street, Thame, Oxfordshire OX9 2BX

www.lightfoots.co.uk 01844 212305



