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WELCOME

Welcome to our December Newsletter bringing you the latest updates and insights
in Employment Law. We will be discussing Brexit and the changes to the
immigration system, Data Protection, bullying in the work place and of course,
because we couldn’t end 2020 without it, a very short note on the latest in the
Furlough Scheme developments. 

Grab yourself a mince pie, dive in and enjoy!

IMMIGRATION CHANGES AND THE
EFFECTS ON EMPLOYMENT LAW

Remember Brexit? Well it will soon be
finding its way back into our headlines as
the UK’s Brexit transition period is due to
end on the 31st of December 2020. This
brings with it significant changes to
immigration laws and will have a direct
impact on how employers recruit staff
from overseas.
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The Scheme will allow EU nationals and certain non-EU national family members to
maintain their right to reside in the UK post Brexit. EU nationals who are resident in
the UK before 31 December 2020 will be eligible to apply for the scheme and have
until 30 June 2021 to do so. The scheme application does not require direct input
from an employer, however it is worth making staff aware of the scheme and the
deadlines using government materials to do so. Importantly, employers cannot force
employees to make an application, nor can they ask whether their application has yet
been made but simply encourage them to do so. 

How employers should check EU nationals right to work will not change until after 30
June 2021, until then EU passports and ID cards can be used as proof of right to
work. No doubt as a result of COVID the government has not yet released further
guidance on how checks will change going forward, but this is expected in early 2021,
so watch this space!

EU SETTLEMENT SCHEME
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The new Skilled Worker Visa will be available to those individuals filling ‘lower
skilled’ roles at RQF Level 3, roughly equivalent to A-Level qualifications, rather
than the current requirement to be educated to degree level or RQF level 6. 
In line with this, the minimum baseline salary will generally also be lower at
£25,600 or the ‘going rate’ for the job, whichever is higher, although some
exceptions will apply to this. 
It is no longer a requirement for employers to advertise to the UK market for 28
days. The Resident Labour Market Test has been abolished.
There will be more flexibility than in the current points based system in that
applicants will be able to ‘trade’ certain characteristics in order to gain the
relevant number of points to successfully apply for a Visa.  

From the 1 January 2021 the current Tier 2 (General) Visas will be replaced by the
Skilled Worker Visa and significantly, will now apply to both EU and non EU
nationals who wish to travel to the UK for work from the 1 January 2021 onwards.
This will not apply to those EU nationals who have achieved status under the
Settlement Scheme previously. 

The other main changes to the Skilled Worker Visa are as follows: 

Employers wishing to hire EU nationals going forward and who do not already have
a sponsor license, should apply for a license now to maintain access to a wide
talent pool.

Individuals are becoming savvier as to
their “data rights” meaning data
subject access requests (SARs) are
becoming more common, including
from disgruntled employees.

Responding to such requests can be
time consuming and costly bearing in
mind such requests can, and often do,
extend to email and other electronic
systems.  Save for limited exemptions
they must be complied with and
usually any response needs to be
issued within the statutory one-month
response window.

The Information Commissioners Office
(ICO) has recently updated their
guidance relating to SARs and which
you may find useful.  In particular it
provides some helpful clarification on
the following difficult points:

SKILLED WORKER VISA

DATA PROTECTION UPDATE
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it is genuinely required in order to respond to a SAR; and
you process a large amount of information about the individual.

the nature of the requested information;
the context of the request, and the relationship between you and the individual;
whether a refusal to provide the information or even acknowledge if you hold it
may cause substantive damage to the individual;
your available resources;
whether the request largely repeats previous requests and a reasonable interval
hasn’t elapsed; or
whether it overlaps with other requests (although if it relates to a completely
separate set of information it is unlikely to be excessive).

When does asking an employee to clarify the scope of their request “stop the
clock” for response times?
For employers who process a large amount of information about an employee they
are permitted to ask them to specify the information or processing activities their
request relates to, so any response can be focused accordingly.  In the following
instance making a request for clarification will now “stop the clock” with the time
limit for responding to the request then paused until the requested clarification is
received, so in effect stopped for the number of days it takes the employee to
respond.

This is the position where:

It is of course important that you are satisfied that you hold a large amount of
information, as well as it not being clear what information the individual is
requesting.   We would also recommend making any clarification request promptly.
As an alternative you may choose to perform a “reasonable search” instead,
provided such a search complies with the generally high expectations set by Data
Protection legislation.

When is a SAR “manifestly excessive”?
You can refuse to comply with a SAR which is “manifestly excessive”. The updated
guidance seeks to clarify when this may apply and makes it clear that a request is
not necessarily excessive just because a large amount of information is requested.

Instead to determine whether a request is manifestly excessive you need to
consider whether it is clearly or obviously unreasonable. You will need to consider
all the circumstances of the request, including matters such as:
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consider each request individually – do not apply a blanket policy;
do not presume that a request is manifestly excessive just because an individual
has previously submitted a manifestly excessive request;
the inclusion of the word “manifestly” means there must be an obvious or clear
quality to unfoundedness/excessiveness; and
ensure you have strong justifications for why you consider a request to be
manifestly excessive, which you can clearly demonstrate to the individual and
the ICO.

In addition you should:

You should also consider asking the individual to clarify their request.

What is a “reasonable fee” when handling a “manifestly excessive” request?
In most cases you can no longer charge a fee for responding to SARs. However, a
reasonable fee can be charged for the administrative costs of responding to a
“manifestly excessive” request.

You can take into account administrative costs such as assessing whether you
process the information, locating and retrieving/extracting the information,
providing copies, as well as responding to the request.  This can in particular include
photocopying, printing and postage costs as well as any other transfer costs,
including providing the information by USB or making it available on a remote
online platform, as well as staff time, charged at a reasonable hourly rate (which is
not presently prescribed by any regulations).

We recommend setting a clear, concise charge structure which can be provided
when requesting payment and help ensure any charges applied are consistent.  Be
prepared to justify the cost should anyone complain about them to the ICO.  
 
If you choose to charge a fee, you do not need to comply with the request until you
have received the fee. Do ensure, however, that you request the fee promptly. Do
not unnecessarily delay requesting it until you are nearing the end of the one-month
time limit.

We would of course always recommend you seek legal advice before relying on any
of the above provisions, particularly if you do not deal with SARs on a regular basis.
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BULLYING IN THE WORKPLACE – IS IT OK IF THE PERSON ACCUSED
DID NOT INTEND TO UPSET ANYONE?

No prizes for guessing which certain cabinet minister has inspired this discussion. 
When it was found that Priti Patel had bullied staff in her department, according to
the Guardian newspaper she issued an apology which said “I am sorry that my
behaviour in the past has upset people. It has never been my intention to cause
upset to anyone".

Boris Johnson accepted her apology and took the view that no formal action needed
to be taken because firstly, not all of the complaints were raised at the time and
secondly, things have improved. Not surprisingly, Whitehall's independent adviser of
ministerial standards, Sir Alex Allan, took a very different view of the
appropriateness of Mr. Johnson's response and resigned. 
 
So, what does the law say about it?
Most people have a pretty good idea of what behaviour amounts to bullying, but
there is in fact no legal definition of it nor does the term provide employees with a
freestanding cause of action, unless it is attached to discrimination for example. 

Harassment is defined by the Equality Act 2010 as conduct that is unwanted and has
the purpose or effect of violating a victim's dignity or creating an environment that
is intimidating, hostile, degrading or humiliating, but it only applies if the behaviour
is connected to a protected characteristic (race, sex, age, disability etc.) But
interestingly, the perpetrator doesn’t have to deliberately set out to harass someone
else, it is the effect on the victim which matters. So, assuming, this individual’s
reaction isn’t completely unreasonable, the employer is likely to be liable. 

Managers who indiscriminately treat staff badly are unlikely to be guilty of
discrimination. However, an employee who has over 2 years' service could resign
and claim constructive unfair dismissal. In the case of bullying, the employee would
have to prove that it was so bad that it breached the implied term of trust and
confidence.

The employee doesn’t have to prove that individual deliberately set out to bully
them. The tribunal just have to be satisfied that, objectively, the employer breached
the employees trust and confidence and therefore breached the contract of
employment. 

So, would Mrs. Patel’s explanation cut it in a normal workplace? Probably not in the
above situation.
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FURLOUGH AND NOTICE

We have no doubt that those of you using the Furlough scheme are up to date with
the latest changes but as we promised you clarification on this point in our last
update, here it is. The Government have now confirmed, as we expected, that for
claims from the 1 December 2020, individuals who are under their contractual or
statutory notice period are not eligible for payment under the scheme. 
 

As always, if you require assistance on any of the above topics, it is important to
seek specific legal advice and we are here to help if required.  We hope you all have
a very happy December, Christmas and New Year and we are all looking forward to a
somewhat better 2021!
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